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 1. an affidavit that payrolls, bills for subcontracts, materials and equipment, and other 
indebtedness connected with the Work for which the Owner or the Owner's property might be 
responsible or encumbered (less amounts withheld by Owner) have been paid or otherwise 
satisfied; 

 2. a certificate evidencing that insurance required by the Contract Documents to remain in force 
after final payment is currently in effect and will not be canceled or allowed to expire until at 
least forty-five (45) days prior written notice has been given to the Owner; 

 3. a written statement that the Contractor knows of no substantial reason that the insurance will 
not be renewable to cover the period required by the Contract Documents; 

 4. consent of surety, if any, to final payment; 
 5. releases and waivers of claims of all Subcontractors, and suppliers; and, 
 6. if required by the Owner, other data establishing payment or satisfaction of obligations, such 

as receipts, releases and waivers, claims, security interests or encumbrances arising out of the 
Contract, to the extent and in such form as may be designated by the Owner.  If a Subcontractor 
or other entity refuses to furnish a release or waiver required by the Owner, the Contractor may 
furnish a bond satisfactory to the Owner to indemnify and protect the Owner. 

If any claim remains unsatisfied after payments are made, the Contractor shall refund to the Owner all 
money that the Owner may be compelled to pay in discharging such claim, including all costs and 
reasonable attorney's fees. 
 
9.11.3 If, after Substantial Completion of the Work, Final Completion thereof is materially delayed 
through no fault of the Contractor or by issuance of changes in the Work affecting Final Completion, 
and the Design Professional so confirms, the Owner shall, upon application by the Contractor and 
certification by the Design Professional, and without terminating the Contract, make payment of the 
balance due for that portion of the Work fully completed and accepted.  If bonds have been furnished, 
the written consent of surety to payment of the balance due for that portion of the Work fully 
completed and accepted shall be submitted by the Contractor to the Design Professional prior to 
certification of such payment.  Such payment shall be made under terms and conditions governing 
final payment, except that it shall not constitute a waiver of Claims. 
 
9.11.4 The making of final payment shall constitute a waiver of Claims by the Owner except those 
arising from: 
 1. Claims, security interests or encumbrances arising out of the Contract and unsettled;  
 2. failure of the Work to comply with the requirements of the Contract Documents; or  
 3. terms of special warranties required by the Contract Documents.  
 
9.11.5 Acceptance of final payment by the Contractor, a Subcontractor or supplier shall constitute a 
waiver of Claims by that payee, except those previously made in writing and identified by the payee 
as unsettled at the time of final Application for Payment. 
 
 
 



01-30-09 INVITATION TO BID NO.:_____________ 
  APS CONTRACT NO.:_______________ 

Construction Agreement and General Conditions 
 General Conditions 

Form APS 2008-GC 
Page 00 7000 - 62 of 78 

   

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
10.1    SAFETY PRECAUTIONS AND PROGRAMS 
10.1.1 The Contractor shall be responsible for initiating, maintaining and supervising all safety 
precautions and programs in connection with the performance of the Contract.  The Owner may, but 
is under no obligation, point out unsafe conditions or operations. 
 
10.1.2 The Contractor shall at all times conduct operations and take precautions under this Contract 
in a manner to avoid risk or bodily harm to persons on or around the Work site and to avoid risk of 
damage to any property.  The Contractor shall continuously inspect the construction operations and 
shall cause Subcontractors and all other entities on or around the Project to be aware of dangers or 
risks and to comply with applicable health or safety laws, codes, standards and regulations applicable 
to the locale where the Project is located. 
 
10.2    SAFETY OF PERSONS AND PROPERTY 
10.2.1 The Contractor shall take reasonable precautions for safety of, and shall provide reasonable 
protection to prevent damage, injury or loss to: 
 1. employees on the Work and other persons who may be affected thereby and shall include 

clean work site, well maintained equipment, barricades, safety awareness programs or whatever 
effort that will best accomplish required protection;  

 2. students, staff and public either nearby or within the Project site that shall include re-routing 
pedestrian ways, re-routing traffic, providing signage, building of bridges, barricades, pedestrian 
tunnels, or whatever effort that will best accomplish required protection; 

 3. Work and materials and equipment to be incorporated therein, whether in storage on or off 
the site, under care, custody or control of the Contractor or the Contractor's Subcontractors; and  

 4. other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, 
roadways, structures and utilities not designated for removal, relocation or replacement in the 
course of construction.  

 
10.2.2 The Contractor shall give notices and comply with applicable laws, ordinances, rules, 
regulations and lawful orders of public authorities bearing on safety of persons or property or their 
protection from damage, injury or loss. 
 
10.2.3 The Contractor shall erect and maintain, as required by existing conditions and performance 
of the Contract, reasonable safeguards for safety and protection, including posting danger signs and 
other warnings against hazards, promulgating safety regulations and notifying owners and users of 
adjacent sites and utilities. 
 
10.2.4 When use or storage of explosives or other hazardous materials or equipment or unusual 
methods are necessary for execution of the Work, the Contractor shall exercise utmost care and carry 
on such activities under supervision of properly qualified personnel. 
 
10.2.5 The Contractor shall promptly remedy damage and loss (other than damage or loss insured 
under property insurance required by the Contract Documents) to property referred to in 
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Subparagraphs 10.2.1.3 and 10.2.1.4 caused in whole or in part by the Contractor, a Subcontractor, or 
anyone directly or indirectly employed by any of them, or by anyone for whose acts they may be 
liable and for which the Contractor is responsible , except damage or loss attributable to acts or 
omissions of the Owner or Design Professional or anyone directly or indirectly employed by either of 
them, or by anyone for whose acts either of them may be liable, and not attributable to the fault or 
negligence of the Contractor.  The foregoing obligations of the Contractor are in addition to the 
Contractor's obligations stated throughout the Contract Documents. 
 
10.2.6 The Contractor shall designate a responsible member of the Contractor's organization at the 
site whose duty shall be the prevention of accidents.  This person shall be the Contractor's 
superintendent, unless otherwise designated by the Contractor in writing to the Owner and Design 
Professional. 
 
10.2.7 The Contractor shall report in writing to the Owner and the Design Professional within five 
(5) days of an accident arising out of or in connection with the Work which caused lost time injury, 
personal injury, death or property damage, giving full details and statements of any witnesses.  In 
cases of serious bodily injury, death or serious property damage, Contractor shall immediately contact 
the proper authorities, as well as, Owner and Design Professional by the most expeditious means. 
10.2.8 Accident Reporting.  In case of an accident involving Contractor, its subcontractors, or the 
Work, an investigative report shall be prepared by Contractor and one copy thereof given to Owner 
within twenty-four (24) hours of the occurrence of the accident.  Verbal notification of any serious 
injury that may require overnight hospitalization or fatal injuries shall be provided within one (1) hour 
of the injury. 
 
10.3    HAZARDOUS MATERIALS 
10.3.1 If reasonable precautions will be inadequate to prevent foreseeable bodily injury or death to 
persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by Contractor, the Contractor shall, upon 
recognizing the condition, immediately stop Work in the affected area and immediately report the 
condition to the Owner and Design Professional in writing. 
 
10.3.2 The Owner shall obtain the services of a properly licensed testing laboratory to verify the 
presence or absence of the material or substance reported by the Contractor and, in the event such 
material or substance is found to be present, to obtain the services of a remediation contractor to 
remove the hazard and to verify that it has been rendered harmless.  When the material or substance 
has been rendered harmless, Work in the affected area shall resume upon written agreement of the 
Owner and Contractor.  The Contract Time adjusted as provided in Article 7.  "Rendered Harmless" 
shall mean that the levels of such materials are less than any applicable exposure levels, including but 
not limited to EPA regulations. 
 
10.4 The Owner shall not be responsible under Paragraph 10.3 for materials and substances 
brought to the site by the Contractor.  
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10.5 If, without negligence on the part of the Contractor, the Contractor is held liable for the cost 
of remediation of a hazardous material or substance solely by reason of performing Work as required 
by the Contract Documents, the Contract shall be equitably adjusted in accordance with Article 7.   
 
10.6    EMERGENCIES 
10.6.1 In an emergency affecting safety of persons or property, the Contractor shall use its best 
efforts to prevent threatened damage, injury or loss.  Additional compensation or extension of time 
claimed by the Contractor on account of an emergency, shall be determined as provided in Paragraph 
4.3 and Article 7. 
 
10.7 Liability for Property Damage: Contractor shall continuously maintain adequate protection of 
Work from damage and shall at all times protect Owner’s property, including materials furnished by 
Owner, from injury or loss.  Contractor shall make good at its own expense any such damage, injury, 
or loss that may result from its effort in connection with the Work.  Contractor shall provide all 
facilities for protection required by authorities having jurisdiction.  Contractor shall be liable to 
Owner and its affiliates for any loss of or damage to the property of Owner and its affiliates resulting 
from Contractor’s performance of the Work. 
10.8 Trespass: Contractor shall be solely responsible for any act of trespass or any injury to 
adjacent property resulting from or in connection with Contractor’s performance of the Work.  
Contractor shall be liable for any claims that may arise from the deposit of debris of any kind on 
adjacent property. 
10.9 Underground Utility Facilities: Contractor shall be familiar with the requirements of the 
respective underground facility laws of the State of New Mexico.  It shall be the Contractor’s 
responsibility to locate all underground utility facilities in the Work site area including, but not 
limited to, tunnels and vaults for gas, electric, telephone, water, sanitary sewer lines, storm sewer 
lines, and the like, as well as to repair or pay for damage to these utility facilities.  Contractor shall 
take the necessary steps to safeguard these underground utility facilities. 
 
 
 
 
ARTICLE 11 INSURANCE AND BONDS 
11.1    LIABILITY INSURANCE 
11.1.1 The Contractor and Subcontractors shall purchase from and maintain in a company or 
companies lawfully authorized to transact insurance in New Mexico, insurance that shall protect the 
Contractor and Subcontractors from claims set forth below, which may arise out of or result from 
operations under the Contract and for which the Contractor and Subcontractors may be legally liable, 
whether such operations be by the Contractor and Subcontractors or by anyone directly or indirectly 
employed by any of them, or by anyone for whose acts any of them may be liable: 
 1. claims under Workers' Compensation, Disability Benefit and other similar Employee Benefit 

Acts, which are applicable to the Work to be performed; 
 2. claims for damages because of bodily injury, occupational sickness or disease, or death of the 

Contractor's employees;  
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 3. claims for damages because of bodily injury, sickness or disease, or death of any person other 
than the Contractor's employees;  

 4. claims for damage for personal injury; 
 5. claims for damages, other than to the Work itself, because of injury to  or destruction of 

tangible property, including loss of use resulting there from;  
 6. claims for damages because of bodily injury, death of a person property damage arising out 

of ownership, maintenance or use of a motor vehicle;  
 7. claims for bodily injury or property damage arising out of completed operations; and 
 8. claims involving contractual liability insurance applicable to the Contractor's obligations 

under Paragraph 3.18.  
Provision of insurance does not limit the liability of the Contractor under 3.18.1 herein. 
 
11.1.2 The Contractor shall ensure that liability insurance is maintained in accordance with Article 
11 and may, at Contractor's option, either insure the activities of Subcontractors or require them to 
maintain insurance to cover all claims in Article 11.  If the Owner is damaged by the failure or 
neglect of the Contractor to maintain insurance as described above, then the Contractor shall be liable 
for all costs and damages properly attributable thereto. 
 
11.1.3 The insurance required by Subparagraph 11.1.1 shall be written for not less than limits of 
liability specified herein or required by law, whichever coverage is greater.  Coverage, shall be 
written on an occurrence basis and shall be maintained without interruption from the date of 
commencement of the Work until date of Final Payment and termination of any coverage required to 
be maintained after final payment. 
 
11.1.4 Certificates of Insurance acceptable to the Owner shall be filed with the Owner prior to 
commencement of the Work.  These certificates and the insurance policies required by this Paragraph 
11.1 shall contain a provision that coverages afforded under the policies will not be canceled or 
allowed to expire until at least forty-five (45) days prior written notice has been given to the Owner.  
If any of the foregoing insurance coverages are requested to remain in force after final payment and 
are reasonably available, an additional certificate evidencing continuation of such coverage shall be 
submitted with the final Application for Payment as required by Subparagraph 9.10.2.  Information 
concerning reduction of coverage on account of revised limits or claims paid under the General 
Aggregate, or both shall be furnished by the Contractor with reasonable promptness. 
 
11.1.4.1  The Certificates of Insurance shall clearly state the coverages, limits of liability, covered 
operations, effective dates and dates of expiration of policies of Insurance.  The Contractor will 
promptly notify and furnish to the Owner copies of any endorsements that are subsequently issued 
amending coverage or limits.  The Certificates of Insurance shall be in the appropriate ACORD form, 
or similar format acceptable to the Owner and shall include the following statements: 
 1. "The (the name of the Owner whose name appears on the Agreement), its agents, servants 

and employees are recognized as Additionally Insured." 
 2. "The insurance coverage certified herein will not be canceled or materially changed, except 

after forty-five (45) days written notice has been provided to the Owner" 
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 3. "The insured will not violate, or permit to be violated, any conditions of this policy, and will 
at all times satisfy the requirements of the insurance company transacting the policy." 

 4. "The coverage provided by this certificate is primary." 
 5. "Nothing in this certificate of coverage will be construed to affect the Owner, agents, servants 

and employees defenses, immunities or limitations of liability under the New Mexico Tort Claims 
Act." 

 
11.1.5    Minimum Required Coverages: 
11.1.5.1  Worker's Compensation Insurance shall be provided as required by applicable State law for 
all employees engaged at the site of the Project under this Contract, including Subcontractor 
employees.  In case any class of employee engaged in work on the Project under this Contract is not 
protected under the Worker's Compensation Statute, the Contractor shall provide, and cause each 
Subcontractor to provide Employer's Liability Insurance in an amount not less than five hundred 
thousand ($500,000).  Failure to comply with the conditions of this Subparagraph 11.1.5.1 will 
subject this Contract to termination. 
 
11.1.5.2  Public Liability Insurance shall not be less than the liability amounts set forth in the New 

Mexico Tort Claims Act, §41-4-1 et seq. NMSA 1978, as it now exists or may be amended.   
 
11.1.5.3  Comprehensive Vehicle Liability Insurance, for both owned and non-owned vehicles, shall 

be one million dollars ($1,000,000) per occurrence combined single limit for both personal injury 
and property damage. 

 
11.2    OWNER'S LIABILITY INSURANCE 
11.2.1 The Owner shall be responsible for purchasing and maintaining the Owner's usual liability 
insurance. 
 
11.3    (NOT USED) 
 
11.4    PROPERTY INSURANCE 
11.4.1 The Contractor shall provide insurance ("builder's risk") which will protect the interests of the 
Contractor and Subcontractors in the Work.  Such property insurance shall be maintained, unless 
otherwise provided in the Contract Documents or otherwise agreed in writing by all persons and 
entities who are beneficiaries of such insurance, until Final Payment has been made as provided in 
Paragraph 9. 11 or until no person or entity other than the Owner has an insurable interest in the 
property required by this Paragraph 11.4 to be covered, whichever is later.  This insurance shall 
include interests of the Owner, the Contractor, and Subcontractors in the Project. 
 
11.4.1.2  This property insurance may not cover portions of the Work stored off the site or any 
portions of the Work in transit.  Insurance covering Work or materials stored off site shall be in 
accordance with sub-paragraph 9.3.2. 
 



01-30-09 INVITATION TO BID NO.:_____________ 
  APS CONTRACT NO.:_______________ 

Construction Agreement and General Conditions 
 General Conditions 

Form APS 2008-GC 
Page 00 7000 - 67 of 78 

   

11.4.1.3  Partial occupancy or use in accordance with Paragraph 9.9 shall not commence until the 
insurance company or companies providing property insurance have consented to such partial 
occupancy or use by endorsement or otherwise.  The Owner and the Contractor shall take reasonable 
steps to obtain consent of the insurance company or companies and shall, without mutual written 
consent, take no action with respect to partial occupancy or use that would cause cancellation, lapse 
or reduction of insurance. 
 
11.4.2 Boiler and Machinery Insurance.  The Owner shall purchase and maintain Equipment 
Breakdown Coverage if required by the Contract Documents or by law, which shall specifically cover 
such insured objects during installation and until final acceptance by the Owner, this insurance shall 
include interests of the Owner, Contractor and Subcontractors in the Work. 
 
11.4.3 Loss of Use Insurance.  The Owner, at the Owner's option, may purchase and maintain such 
insurance as will insure the Owner against loss of use of the Owner's property due to fire or other 
hazards, however caused.  The Owner waives all rights of action against the Contractor for loss of use 
of the Owner's property, including consequential losses due to fire or other hazards however caused. 
 
11.4.4 If the Contractor requests in writing that insurance for risks other than those described herein 
or other special causes of loss be included in the property insurance policy, the Owner shall, if 
possible, include such insurance, and the cost thereof shall be charged to the Contractor by 
appropriate Modification / Change Request Change Order. 
 
11.4.5 If during the Project construction period the Owner insures properties, real or personal or 
both, at or adjacent to the site, by property insurance under policies separate from those insuring 
through a policy or policies other than those insuring the Project during the construction period, the 
Owner shall waive rights in accordance with the terms of Subparagraph 11.4.7 for damages caused by 
fire or other causes of loss covered by this separate property insurance.  All separate policies shall 
provide this waiver of subrogation by endorsement or otherwise. 
 
11.4.6 Before an exposure to loss may occur, the Contractor may review any Owner provided 
insurance required by this Paragraph 11.4.  Each policy shall contain a provision that the policy will 
not be canceled or allowed to expire, and that its limits will not be reduced, until at least thirty (30) 
days prior written notice has been given to the Contractor. 
 
11.4.7 Waivers of Subrogation.  The Owner and Contractor waive all rights against each other and 
any of their subcontractors, agents and employees, for damages caused by fire or other causes of loss 
to the extent covered by property insurance obtained pursuant to this Paragraph 11.4 or other property 
insurance applicable to the Work, except such rights as they have to proceeds of such insurance held 
by the Owner.  The Owner or Contractor, as appropriate, shall require of the Design Professional, 
Design Professional's consultants, separate contractors described in Article 6, if any, and the 
subcontractors, agents and employees of any of them, by appropriate agreements, written where 
legally required for validity, similar waivers each in favor of other parties enumerated herein.  The 
policies shall provide such waivers of subrogation by endorsement or otherwise.  A waiver of 
subrogation shall be effective as to a person or entity that would otherwise have a duty of 
indemnification, contractual or otherwise, did not pay the insurance premium directly or indirectly, 
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and whether or not the person or entity had an insurable interest in the property damaged.  The 
provisions of this paragraph shall not include claims with respect to damages to non-work buildings 
or properties 
 
11.4.7.1..The provisions of Paragraph 11.4.7 shall not be effective as to a person or entity whose acts 
or failures to act cause the harm and rise to a level beyond mere negligence. 
 
11.4.8 A loss insured under Owner's property insurance shall be adjusted by the Owner and made 
payable to the Owner for the insured’s, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Subparagraph 11.4.10.  The Contractor shall pay Subcontractors 
their just shares of insurance proceeds received by the Contractor, and by appropriate agreements, 
written where legally required for validity. 
 
11.4.9 The Owner shall distribute in accordance with such agreement as the parties in interest may 
agree, or in accordance with an arbitration award in which case the procedure shall be as provided in 
Paragraph 4.6.  If after such loss, no other special agreement is made, and unless the Owner 
terminates the Contract for convenience, replacement of damaged property shall be performed by the 
Contractor after notification of a Change in the Work in accordance with Article 7. 
 
11.4.10  The Owner shall have power to adjust and settle a loss with insurers.   
 
11.5    PERFORMANCE BOND AND PAYMENT BOND 
11.5.1 If the contract price exceeds $25,000, the Contractor shall furnish Labor, Material and 
Performance surety bonds covering faithful performance of the Contract in amounts not less than 100 
percent of the Contract amount, exclusive of GRT, unless Owner or the Contract Documents require a 
lesser percentage, for payment of obligations arising there under.  These Labor, Material and 
Performance bonds shall be delivered to the Owner within seven (7) days of the Notice of Award or 
evidence satisfactory to the Owner that such bonds are forthcoming.  Said bonds must comply with 
the requirements of §13-4-18, NMSA 1978.  If the amount of the Sum of the Work is increased, the 
amounts of the bonds shall be increased accordingly. 
Attach bonds as Exhibit G - Payment and Performance Bonds. 
11.5.1.1  A Subcontractor shall provide a performance and payment bond on a public works building 
project if the subcontractor's contract (to the Contractor) for work to be performed on a project is one 
hundred and twenty-five thousand ($125,000) or more.  Failure of a Subcontractor to provide required 
bond shall not subject the Owner to any increase in cost due to any substitution of an approved 
Subcontractor. 
 
11.5.2 Upon the request of any person or entity appearing to be a potential beneficiary of bonds 
covering payment of obligations arising under the Contract, the Contractor shall promptly furnish a 
copy of the bonds or shall permit a copy to be made. 
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ARTICLE 12 UNCOVERING AND CORRECTION OF WORK  
12.1    UNCOVERING OF WORK 
12.1.1 If a portion of the Work is covered contrary to the Design Professional's or Owner's request 
or to requirements specifically expressed in the Contract Documents, it must be uncovered for the 
Design Professional's and Owner's examination and be replaced at the Contractor's expense without 
change in the Contract Time. 
 
12.1.2  If a portion of the Work has been covered, which the Design Professional has not specifically 
requested to examine prior to its being covered, the Design Professional may request to see such 
Work and it shall be uncovered by the Contractor.  If such Work is in accordance with the Contract 
Documents, costs of uncovering and replacement shall, by appropriate Modification in accordance 
with Article 7, be at the Owner's expense.  If such Work is not in accordance with the Contract 
Documents, correction shall be at the Contractor's expense unless the condition was caused by the 
Owner or a separate contractor in which event the Owner shall be responsible for payment of such 
costs. 
 
12.2    CORRECTION OF WORK 
12.2.1  BEFORE OR AFTER SUBSTANTIAL COMPLETION 
12.2.1.1  The Contractor shall promptly correct Work rejected by the Owner or Design Professional 
or failing to conform to the requirements of the Contract Documents, whether discovered before or 
after Substantial Completion and whether or not fabricated, installed or completed.  Costs of 
correcting such defective Work, including additional testing and inspections and compensation for the 
Design Professional's services and expenses made necessary thereby, shall be at the Contractor's 
expense. 
 
12.2.2  AFTER SUBSTANTIAL COMPLETION 
12.2.2.1  In addition to the Contractor's obligations under Paragraph 3.5, if within one year after the 
date of Substantial Completion of the Work or designated portion thereof or after the date for 
commencement of warranties established under Subparagraph 9.8.6, or by terms of an applicable 
special warranty required by the Contract Documents, any of the Work is found to be not in 
accordance with the requirements of the Contract Documents, the Contractor shall correct it promptly 
after receipt of written notice from the Owner to do so, unless the Owner has previously given the 
Contractor a written acceptance of such condition.  The Owner shall give such notice promptly after 
discovery of the condition.  During the one year period for correction of the Work, if the Owner fails 
to notify the Contractor and gives the Contractor an opportunity to make the correction, the Owner 
waives the rights to require the correction by Contractor and to make a claim for breach of warranty.  
If the Contractor fails to correct nonconforming Work within reasonable time during that period after 
receipt of notice from the Owner or Design Professional, the Owner may correct it in accordance with 
Paragraph 2.4. 
 
12.2.2.2  The one-year period for correction of Work shall be extended with respect to portions of 
Work first performed after Substantial Completion by the period of time between Substantial 
Completion and the actual performance of the Work and in accordance with all other requirements of 
Subparagraph 9.8.6. 
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12.2.2.3  The one-year period for correction of Work shall be extended by corrective Work performed 
by the Contractor pursuant to this Paragraph 12.2 and Sub-paragraph 9.8.6. 
 
12.2.3 The Contractor shall remove from the site portions of the Work which are not in accordance 
with the requirements of the Contract Documents and are neither corrected by the Contractor nor 
accepted by the Owner. 
 
12.2.4 The Contractor shall bear the cost of correcting destroyed or damaged construction, whether 
completed or partially completed, of the Owner or separate contractors caused by the Contractor's 
correction or removal of Work which is not in accordance with the requirements of the Contract 
Documents. 
 
12.2.5 Nothing contained in this Paragraph 12.2 shall be construed to establish a period of limitation 
with respect to other obligations which the Contractor might have under the Contract Documents or 
law.  Establishment of the one-year period for correction of Work as described in Subparagraph 
12.2.2 relates only to the specific obligation of the Contractor to correct the Work, and has no 
relationship to the time within which the obligation to comply with the Contract Documents may be 
sought to be enforced, nor to the time within which proceedings may be commenced to establish the 
Contractor's liability with respect to the Contractor's obligations other than specifically to correct the 
Work. 
 
12.2.6 Eleven (11) months after Substantial Completion, the Design Professional shall coordinate, 
with the Owner and the Contractor, an 11-Month Correction Period Inspection of all portions of the 
Work. Any Work found defective or needing adjustment or other correction in order to function and 
operate in accordance with the indication of the Contract Documents shall be promptly completed by 
the Contractor within twenty (20) days, or as otherwise agreed between the parties.  The Owner may 
make such corrections or adjustments in accordance with Paragraph 2.4.  
Refer to the roofing specifications for additional post-construction inspections. 
 
12.3    ACCEPTANCE OF NONCONFORMING WORK 
12.3.1 If the Owner prefers to accept Work which is not in accordance with the requirements of the 
Contract Documents, the Owner may do so instead of requiring its removal and correction, in which 
case the Contract Sum will be reduced as appropriate and equitable.  Such adjustment shall be 
effected whether or not final payment has been made. 
 
 
 
ARTICLE 13 MISCELLANEOUS PROVISONS 
13.1    LAW 
13.1.1 The Contract shall be governed by the laws of the State of New Mexico and parties agree that 
the State of New Mexico District Court of the County, where the Project is located, shall have 
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exclusive jurisdiction to resolve all Claims, issues and disputes not otherwise resolved in accordance 
with the Contract Documents. 
 
13.1.2 The Owner's total liability to Contractor or any other entity claiming by, through, or under 
Contractor for any Claim, cost, loss, expense or damage caused in part by the fault of the Owner and 
in part by the fault of the contractor or any other entity or individual shall not exceed the percentage 
share that Owner's fault bears to the total fault of Owner, Contractor and all other entities and 
individuals as determined on the basis of comparative fault principles. 

.1  Owner’s Disclaimer: Owner assumes no responsibility for any understanding or 
representations made by any of its officers or agents during or prior to the negotiation and 
execution of the Contract Documents, including but not limited to representations concerning site 
conditions, unless such understandings or representations are expressly stated in a Contract 
Document signed by Owner that expressly provides therein that responsibility for such expressly 
stated understanding or representation is assumed by Owner.  Representations made but not so 
expressly stated and for which liability is not expressly assumed by Owner in the Contract 
Documents shall be deemed only for the information of Contractor, and Owner will not be liable 
or responsible therefor. 

 
13.1.3 All Work shall be completed in accordance with and shall be inspected within requirements 
of the Construction Industries Licensing Act, Chapter 60, Article 13 NMSA 1978. 
 
13.2    SUCCESSORS AND ASSIGNS 
13.2.1 The Owner and Contractor respectively bind themselves, their partners, successors, assigns 
and legal representatives to the other party hereto and to partners, successors, assigns and legal 
representatives of such other party in respect to covenants, that party shall nevertheless remain legally 
responsible for all obligations under the Contract. 
 
13.2.2 The Owner may, without consent of the Contractor, assign the Contract to an institutional 
lender providing construction financing for the Project.  In such event, the lender shall assume the 
Owner's rights and obligations under the Contract Documents.  The Contractor shall execute all 
consents reasonably required to facilitate such assignment. 
 
13.2.3 The Contractor shall not assign the Contract or proceeds hereof without written consent of the 
Owner.  If contractor attempts to make such an assignment without such consent, it shall be void and 
confer no rights to third parties; the Contractor shall nevertheless remain legally responsible for all 
obligations under the Contract.  Any consent of the Owner to such assignment shall be written and 
include "it is agreed that the funds to be paid to the assignee under this assignment are subject to 
performance by the Contractor and to claims for services rendered or materials supplied for the 
performance and of the Work and other obligations of the Contract Documents in favor of any entity 
rendering such services or providing such materials". 
 
13.3    WRITTEN NOTICE 
13.3.1 Written notice shall be deemed to have been duly served if delivered in person to the 
individual or a member of the firm or entity or to an officer of the corporation for which it was 



01-30-09 INVITATION TO BID NO.:_____________ 
  APS CONTRACT NO.:_______________ 

Construction Agreement and General Conditions 
 General Conditions 

Form APS 2008-GC 
Page 00 7000 - 72 of 78 

   

intended, or if delivered at or sent by Registered or Certified Mail, Federal Express, or similar service 
with proof of delivery to the last business address known to the party giving notice. 
 
13.4    RIGHTS AND REMEDIES 
13.4.1 Duties and obligations imposed by the Contract Documents and rights and remedies available 
there under, shall be in addition to and not a limitation of duties, obligations, rights and remedies 
otherwise imposed or available by law. 
 
13.4.2 No action or failure to act by the Owner, Design Professional or Contractor shall constitute a 
waiver of a right or duty afforded them under the Contract, nor shall such action or failure to act 
constitute approval or acquiescence in a breach there under, except as may be specifically agreed in 
writing. 
 
13.4.3 Contractor shall carry out the Work without delay in accordance with the Contract 
Documents during any and all disputes or disagreements, unless otherwise agreed to by the Owner in 
writing. 
 
13.5    TEST AND INSPECTIONS 
13.5.1 Tests, inspections and approvals of portions of the Work required by the Contract Documents 
or by laws, ordinances, rules, regulations or orders of public authorities having jurisdiction shall be 
made at an appropriate time.  Unless otherwise provided by Subparagraph 2.2.4 or elsewhere in the 
Contract Documents, the Contractor shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, provided by the 
Owner, or with the appropriate public authority, and shall bear all related costs of tests, inspections 
and approvals unless otherwise provided in the Contract Documents.  The Contractor shall give the 
Owner and Design Professional timely notice of when and where tests and inspections and approvals 
are to be made so that the Design Professional may be present for such procedures.  The Owner shall 
bear costs of tests, inspections or approvals which do not become requirements until after bids are 
received or negotiations concluded. 
 
13.5.2 If the Design Professional, Owner or public authorities having jurisdiction determine that 
portions of the Work require additional testing, inspection or approval not included under 
Subparagraph 13.5.1, the Design Professional will, upon written authorization from the Owner, 
instruct the Contractor to make arrangements for such additional testing, inspection or approval by an 
entity acceptable to the Owner, and the Contractor shall give timely notice to the Design Professional 
of when and where tests and inspections are to be made so that the Design Professional may be 
present for such procedures.  Such costs, except as provided in Subparagraph 13.5.3, shall be at the 
Owner's expense. 
 
13.5.3  If such procedures for testing, inspection, or approval under Subparagraphs 13.5.1 and 13.5.2 
reveal failure of the portions of the Work to comply with requirements established by the Contract 
Documents, all costs made necessary by such failure including those of repeated procedures and 
compensation for the Design Professional's services and expenses shall be at the Contractor's expense. 
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14.3.1 The Owner may, without cause, order the Contractor in writing to suspend, delay or interrupt 
the Work in whole or in part for such period of time as the Owner may determine.  
 
14.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time 
caused by suspension, delay or interruption as described in Subparagraph 14.3.1.  Adjustment of the 
Contract Sum shall include profit.  No adjustment shall be made to the extent:  
 1. that performance is, was or would have been so suspended, delayed or interrupted by another 

cause for which the Contractor is responsible; or 
 2. that an equitable adjustment is made or denied under another provision of the Contract.  
 
14.4    TERMINATION BY THE OWNER FOR CONVENIENCE 
14.4.1 The Owner may, at any time, terminate the Contract for the Owner's convenience and without 
cause.  
 
14.4.2 Upon receipt of written notice from the Owner of such termination for the Owner's 
convenience, the Contractor shall:  
 1. cease operation as directed by the Owner in the notice;  
 2. take action necessary, or that the Owner may direct, for the protection and the preservation of 

the Work; and 
 3. except for Work directed  to be performed prior to the effective date of termination stated in 

the notice, terminate all existing Subcontracts and Purchase Orders. 
 
14.4.3 In case of such termination for the Owner's convenience, the Contractor shall be entitled to 

receive payment for Work executed, and costs incurred by reason of such termination, along 
with reasonable overhead and profit on the Work completed. 

 
14.5 Survival of Obligations: Contractor’s warranty obligations, compliance representations, 
indemnity obligations, and all performance obligations and guarantees, and indemnity obligations in 
the Contract Documents shall survive any termination of the Agreement, and the suspension, 
completion and acceptance of the Work, or any part thereof, or final payment to Contractor, it being 
agreed that said obligations and rights are and shall be of a continuing nature.  The terms of Article 
4.3, Claims and Disputes, shall also survive termination, suspension and completion of this 
Agreement. 
 
14.6 Entire Agreement: The Contract Documents represent the entire agreement and 
understanding between Owner and Contractor with respect to the subject matter hereof and 
performance of the Work, and supercede any prior understandings, representations or agreements, 
whether verbal or written, prior to execution of this Agreement.  If any Work was performed by 
Contractor under verbal agreement or under a limited notice to proceed prior to the execution of this 
Agreement, then this Agreement shall apply thereto in the same manner as if made before such Work 
was performed. 
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